






























































LAND USE COMMITTEE MINUTES
Council of the County of Maui

November 21, 2005

Holdings LLC, which is the title holder for the golf course properties referenced in this agenda
item, and Heitman is the Manager of Royal Kaanapali Holdings LLC.

The measure under consideration is of great importance to both the County of Maui and the ERS,
and accordingly, we are present today to respectfully inform the Land Use Committee that the
ERS is strongly opposed to further referral and action upon County Communication No. 05-151
and the draft bill and draft resolution, which seek to change the zoning of the parcels.

Since acquiring these properties and adjoining properties through foreclosure proceedings, Royal
Kaanapali Holdings LLC has exercised continued responsible maintenance and promotion and
stewardship of the properties. And as the Committee is well aware, the Kaanapali Golf Course is
our vital economic drivers for the County of Maui, and these world-class golf courses have
hosted PGA and LPGA tournaments, U.S. Open events, bringing the County of Maui and the
State of Hawaii international acclaim in enhancing the reputation of Kaanapali and Maui as
premium resort destinations. The golf courses and attendant facilities generate substantial
revenues for the County and provide employment for its residents, and the continued prominence
and economic vitality of these properties are essential to ERS and the County of Maui.

As we know, the ERS administers retirement and survivor benefits programs for thousands of
State and County government employees, and the ERS owes a fiduciary duty to its program
beneficiaries as to the management of ERS investment assets. And therefore, ERS must and will
diligently work to maintain and protect the value of the Kaanapali Golf Course properties,
including the potential for further development of these properties in keeping with ERS’
fiduciary obligations. And while there are no present plans to develop the golf course properties
makai of Honoapiilani Highway, it’s fair to say that ERS has relied upon and its intent to
preserve the flexibility for future development of the golf course properties as A-2 Zoned
parcels.

We were just recently notified of County Communication No. 05-151 and the draft resolution
and draft bill, and as a result we have only ourselves had time to conduct a very preliminary
review of the legal issues and have had little factual information ourselves to review. And from
the information available, it appears that the communication has arose out of some West Maui
residents expressing a desire--

MS. NAKATA: Three minutes.

MR. KOBAYASHI: --to downzone the golf course properties to avoid what is characterized as
inappropriate potential for development. But on the contrary, the potential for such development
for the Kaanapali Golf Course appears to have been reserved and maybe while wholly necessary
giving the, given the growing needs for the West Maui community. We would note that in the
November 8™ letter to Mayor Arakawa and Chair Carroll, that Planning Director Foley confirm
that these parcels were zoned A-2 and not included apparently in any supposed automatic
rezoning, and that there are further questions insofar as whether the 1991 designation of the PK-4
Zoning itself was effective to effectuate in a purported automatic zoning of these properties to
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PK-4. We would submit that the immediate and prudent course of action and the one approached
mutually beneficial to both the West Maui community and County of Maui and the ERS as a

whole would be to continue to preserve the potential for future development of these properties.
Thank you.

CHAIR CARROLL: Any questions for the testifier? I’'m going to start with Mr. Molina and then
Ms. Johnson.

COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. Good afternoon, Mr. Kobayashi.
MR. KOBAYASHI: Good afternoon.

COUNCILMEMBER MOLINA: Two questions. First, were you or any of your fellow associates were
contacted by any of the individuals who want this change in zoning?

MR. KOBAYASHI: Not to our knowledge before receiving the notice of the comm..., communication I
think through one of our contacts. We were not, sir.

COUNCILMEMBER MOLINA: Uh-huh. And you, you mentioned some concern, I guess, economic
ramifications. Can you cite an example if this legislation is passed as is?

MR. KOBAYASHI: Not at this time, Councilmember. I, again, just preliminarily got notice of it and I, I
respectfully defer at this moment because it literally came to our attention, the matter, a few days
ago. So, I wish I had more concrete facts just as much as I think the Planning Department as
well as you folks, and that’s the concern for advancing on a measure like this at this time.

COUNCILMEMBER MOLINA: Okay, thank you. Thank you, Chairman.
CHAIR CARROLL: Thank you, Mr. Molina. Ms. Johnson.

COUNCILMEMBER JOHNSON: Thank you for being here. One of the questions I have, you know,
and you heard Mr. Foley state that with regard to the ownership.

MR. KOBAYASHI: Uh-huh.

COUNCILMEMBER JOHNSON: When the Employees’ Retirement System actually foreclosed on
these properties, can you verify that the title was actually transferred from Amfac Property
Investment to the State Employees’ Retirement System?

MR. KOBAYASHI: As I understand it again, that the golf course parcels are held by the Royal
Kaanapali Holdings LLC as a result of that foreclosure proceeding. I believe there’s a final
report on record with regard to the conveyance of title, but again I don’t have the complete
document in front of me; otherwise, I would refer certainly the, the Council Member directly to
that document.
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COUNCILMEMBER JOHNSON: Okay. So there is a holding company which represents the State
Employees’ Retirement System? Is that correct?

MR. KOBAYASHI: Which is an LLC that holds title to the property of which the ERS is the sole
member of the LL.C.

COUNCILMEMBER JOHNSON: Okay. Okay. With regard to the investment let’s say or the
investment potential of the property, because extensive renovations are being done to the golf
course, do you know who is paying for the renovation of the golf course?

MR. KOBAYASHI: No. Again, I’'m not familiar and prepared to testify as to those issues.

COUNCILMEMBER JOHNSON: Okay. Are you the asset manager?

MR. KOBAYASHI: I am not the asset manager. 1 am the counsel with, present with the asset manager’s
representation today.

COUNCILMEMBER JOHNSON: Okay. But your understanding is that the zoning because of the fact
it would allow additional development is what should be preserved, so that if and when the State
Employees’ Retirement System or the entity managing the asset decides to go forward with
rezoning, that that would take place?

MR. KOBAYASHI: 1 think the intent would be to preserve the flexibility for economic development in
the most favorable zoning, if that’s the Councilmember’s question, and I think insofar as the
fiduciary obligation is concerned of the asset manager, that would be his intent to preserve that
flexibility.

COUNCILMEMBER JOHNSON: Okay. Thank you very much.

MR. KOBAYASHI: Thank you.

CHAIR CARROLL: Thank you. Further questions? Hearing none, Ms. Nakata.

VICE-CHAIR PONTANILLA: Chair.

MS. NAKATA: There are no further testifiers, Mr. Chair.

VICE-CHAIR PONTANILLA: Chair.

CHAIR CARROLL: Isthere... Yes, Mr. Pontanilla.

VICE-CHAIR PONTANILLA: Oh, you’re still going through public testimony?
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CHAIR CARROLL: Yes.
VICE-CHAIR PONTANILLA: Okay, fine. Thank you.

CHAIR CARROLL: Is there anyone in the gallery that wishes to give testimony on this item at this
time? Hearing none, if there’s no objection, public testimony is now closed.

COUNCIL MEMBERS: No objections.
... END OF PUBLIC TESTIMONY ...

CHAIR CARROLL: Public testimony is closed. Members, as Mr. Foley has stated, I think we all know
that there is. . .we are not going to be able to pass this out or take action on this today. However,
it is my hope that the Members can bring up concerns that they have that the Staff, my and
myself might be able to work on whatever comes up so at the next meeting, which I intend to
hold as soon as possible, that we might be able to take action on this agenda item. Having said
that, I now open the floor for discussion.

COUNCILMEMBER HOKAMA: Chairman.
CHAIR CARROLL: Ms. Johnson, followed by Mr. Molina.

COUNCILMEMBER JOHNSON: I just wanted to put this on the record before other Members spoke,
Mr. Chair, and what was said by Mr. Pure is correct because of the SunStone issue there was a
concern on the part of the residents in the area who never believed that the golf course, at least
that area that they were aware of, was ever supposed to be intended for further development. So,
I think that the fact that they have actually taken the initiative to introduce the bill. I realize that
what Mr. Foley said was true that the staff was researching some of the, you know, the issues
from 1991 about the automatic changeover. But I really have to applaud the community that
surrounds this area and actually paying for an attorney to help draft this so that this item is up for
discussion. Because I think the first thing that is extremely revealing to me is that if this, this
land that is not currently owned by the State Employees’ Retirement System or their holding
company, then we need to find out who is actually minding the store. If this is an asset of the
Employees” Retirement System and the transfer of the title has not even taken place, that really
concerns me. And the second part, Mr. Chair, is the issue with regard to what the community
wants and what the real intent and purpose of, you know, of the use and the zoning, you know,
for that area was supposed to be. And as far as I can determine, the community has always
believed that was going to be golf course.

The, the issues that concern me right now which I would like staff to research or Corporation
Counsel, more specifically, is that because we also are insured or we’re covered under the State
Employees’ Retirement System for our pension as Council Members, what does that do to a
conflict of interest because here we have clearly an issue where we’re affecting the assets, you
know, on the impact on those assets for something that we could potentially be impacted
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ourselves. That, to me, is very, very important because we have a fiduciary responsibility to our
constituents and to the people who elected us, but we also, I think, have a clear conflict with
regard to ourselves being members of the State Employees’ Retirement System. So that is one of
the first things. The ownership, I would like someone here from the State Employees’
Retirement System who can answer the questions that I posed, and I would also like to find out
either by getting an opinion from the Board of Ethics or from someone as to what our, what our
position is with regard to our responsibilities. Thank you, Mr. Chair.

CHAIR CARROLL: The Chair will forward your request and in writing.
COUNCILMEMBER JOHNSON: Thank you.
CHAIR CARROLL: Mr. Molina.

COUNCILMEMBER MOLINA: Thank you, Mr. Chairman. First of all, I can support your I guess
recommendation to defer, if 'm to assume correctly. And I just had one quick question for
Director Foley.

CHAIR CARROLL: Proceed.

COUNCILMEMBER MOLINA: With regards to your November 8™ letter, you mentioned that if a
legal description is necessary, a surveyor would have to be hired. Who would make that
determination if a legal description is required, basically who would pay for it? And I bring it up
because the property is owned by the State ERS System. Can you give comment on that? I
don’t know if maybe Mr. Giroux wants to chime in on that one as well.

MR. GIROUX: The, the issue was brought up to Corp. Counsel and we, we met with the Planning
Department to try to look at the issue. . .and, you know, at first glance looking at what we’ve
done in the past, it was always, you know, looking at the model of having a clear metes and
bounds and, and a clear map. But on further look, it looks like in different arenas, in different
transactions it looks like sometimes it is allowable to go forward with a. . .because of being in
Land Court System if it’s an accurate enough description using the Land Court description, that
there may be a possibility that we don’t have to get an exact metes and bounds, and that’s
something that Corp. Counsel wants to look into to make sure because the decision could be a
difference of a large cost to the County. So we want to make sure that we, we look at that
thoroughly and then if it is possible to go forward without doing a formal engineered metes and
bounds, then we would advise so. But at this point we’re reserving that then and to, just to make
sure we, we look at that thoroughly and make sure that we can, it’s legally defensible to go
forward in that route.

COUNCILMEMBER MOLINA: Okay. Thank you. Thank you, Chairman.

CHAIR CARROLL: Thank you, Mr. Molina. Mr. Pontanilla.
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VICE-CHAIR PONTANILLA: Thank you, Chair. Question for the Planning Department. I, I note that
the. . .parcels in question are all makai side of the highway. As far as the mauka side, do we have
any A-2 zoned property that’s also on the golf course?

MR. HUNT: The golf course land makai side is all Residential Zoned.

MR. FOLEY: You mean mauka.

VICE-CHAIR PONTANILLA: And mauka.

MR. HUNT: Mauka, I'm sorry.

VICE-CHAIR PONTANILLA: Okay, fine. Thank you. Thank you, Chair.

CHAIR CARROLL: Thank you. Further discussion? Ms. Tavares.

COUNCILMEMBER TAVARES: Yes. As a follow up on Mr. Pontanilla’s question then, why wouldn’t
we be looking at rezoning all of the golf course, the makai and the mauka side?

MR. FOLEY: We may recommend that. We, we just haven’t gotten that far yet.

COUNCILMEMBER TAVARES: Yeah, thank you. Because as I understand it, the golf courses prior to
the PK-4 designation, golf courses were permitted uses in certain classifications, land
classifications that, you know, weren’t park, ag, and some other things where it was a permitted
use.

MR. FOLEY: It’s quite possible that that PK-4 legislation in 1991 may have changed the zoning on the
mauka side but not on the makai side, because the legislation included several zoning districts,
but it did include a, did not include A-2.

COUNCILMEMBER TAVARES: Uh-huh.

MR. FOLEY: So we’ll have to see whether it, it could’ve rezoned the property on the mauka side.

COUNCILMEMBER TAVARES: Okay, thank you. Thank you, Chair.

CHAIR CARROLL: Thank you. Further discussion?

COUNCILMEMBER HOKAMA: Question.

CHAIR CARROLL: Mr. Hokama.
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COUNCILMEMBER HOKAMA: So, Mr. Foley, how long would you and your Department anticipate,
anticipate requiring to come to some kind of conclusion or position? One week, one month?
What is your best estimate?

MR. FOLEY: We will bring it back to the Council Committee as soon as possible. Right now we’re,
we’re guessing that it may take as long as two months. But we will bring it back as, as soon as
we can.

COUNCILMEMBER HOKAMA: I’'m ready to move forward on this one, Chairman.

CHAIR CARROLL: Thank you, Mr. Hokama. Any further discussion? Hearing none, if there’s no
objection, we will defer this item.

COUNCIL MEMBERS: No objection.

COUNCIL MEMBERS VOICED NO OBJECTIONS. (Excused: MA, DPK, and DAM)
ACTION: DEFER pending further discussion.

CHAIR CARROLL: Members, we have come to the end of our agenda. Is there any announcements? 1
have only one. I would like to thank Mr. Pontanilla for handling the Kapalua Mauka application
this past Wednesday when I wasn’t here, and thanks to all of you that have expressed their

condolences for the passing of my mother-in-law. Hearing nothing else, this Committee
meeting, Land Use Committee meeting stands adjourned. . . .(gavel). ..

ADJOURN: 3:00 p.m.

APPROVED:

Frode

ROBERT CARROLL, Chair
Land Use Committee

lwmin:051121:Jam Transcribed by: Lola A. Martin
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